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the lack of specific guidelines, and the hesitancy of many
adrinistrators to respond to the need for change will undoubtedly
contribute to its slovy implementation. In the final section Title IX
is reviewed from a legal basis., An examination of precedent-setting
judicial decisions reélating to discrimination by sex from’ a variety
of perspectives is presented. In addition, a case is developed to
demonstrate existing parallels between decided racial discrimination
cases and poss*ble future sexual d‘scrlmlnatlon cases. (RC)

\
\

ok e ok e o ok ok ok ok o o o o o ke e 3k ok ook % o o ek o e ok ok 2 ok ok o ok ke ok R ok e ok ok ok ok ok ok ok ok ok ok ok Kook K ok ok K K ok ok ok ok ok ok

Pocuments acquired by ERIC include many informal unpublished
ma*erials not available from other sources. ERIC makes avery effort
+0 obtain the best copy available. nevertheless, items of marginal
reproducibility are often encountered and this affects the quality
of +he microfiche and hardcopy reproductions ERIC makes available
via the ERIC Document Reproduction Service (EDRS). EDRS is not

responsible for the quality of *he original document. Reproductions

supplied by EDRS are the best that can be made from the original.
e 3 o o o o 3 o o e ok ok oK 3K o oK 5K 6ok o ok R oK o ok e s ok o o ok o sk ok ok o o o ok ok ok o o o ook K oo o o ok ok Rk ok ok ok ok ok ok

LB B B R BE BE B

*
*
*
*
*
&
*
*
*




ED110452

Peter J. Graham

A

University of Magsachusetts at Amherst

- .
. T rant  fe 31w
St SUN T - FRCT =N S PN
Paper rrecared IZC : /

Naticnal In—rar.ra:
Louisiana, arch

US DEPARTMENT OF HEALTH,
EDUCATION R WELFARE
NATIONAL INSTITUTE OF

EDUCATION

THIS DOCUMENT HAS BEEN REPRQ
DUCED EXACTLY AS RECEWED FROM
THE PERSON DR ORGANIZATION ORIGIN
ATING 1T POINTS OF VIEW OR OPINIONS
STATED DO NOT NECESSARILY REPRE
SENTOFFICIAL NATIONAL INSTITYTE OF
EDUCATION POSITION OR POLICY




TITLE IX: HUMAN RIGHTS IN SCHOOL SPORT
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TTTIE IX: HUMAN RIGHTS IN ‘SCHOOL SPORT "¢\ A .

©

On June 23, 1972, the United States Congress enactad the Education )

» *

) Amendments of 1972.1 Title IX of this legi:slation reads: g . .
No person in the United States sha.._l, on the basis of sex, ; ? .

be excluded from partieipating in, be denied the benefits of,,
or be subject to discrimination under any education program
or activity recelvmg Federal financial a551stance. cee -

These thirty-seven words represent a ma‘_\or accanpllsl'ment for the various

mterest groups that have diligently worked tow[!.rds the mstltutlon of equal

bl

human plghts wn_thm the pr‘ocess of educatlon. It is the intention of the writer

¢

to focus on the effects tnat this .Ldnuludlﬂ. Legisl-tim wiil produce’

~

specific ‘area ofS&t:cation - secondary school sport.
\ . C
Historical Events Leading to Title IX -

The obvious gcal of T.J:le IX is the ela_matlon of sexual discrimination
in educational prograns and activities. Biscrimination of this nature his*cri- -

é * .
cally has had deep roots within the educatioral processes and the oredcminate,

but riot exclusive, talr‘get of such discrimination has been the female of the

species% .

. . N . ' s
Alexls da Tocqueville wrote In the nmeteerith ce.ng.r'y that, "A
democratic ecucarion is indismensable to pmtect women from the dangers with

902

which .demceratic institutions’and manners surround them. The quest for

equality has been a continual coal sought by numercus dedizated groups ard

.

individuals.
Robin Dorp writes that, "Historically, vmen's rights in education
An+teny persuadad the lNew York State Tezzhors

=17+l

Association to reccgniza the 'rights of female teachers 1o share in all the
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= privileges and deliberations of that body'. During the 120 yearsfpllowing Miss

Anthony's blast, signs of progress in the women's movement were few and far .
between. In 1961 a President's Commission on.the Status of Women declared
that discrimination against women in education remained 4 basic fact of life. -

In Séifptember of 1965 when President Jchnson issued Executive Order 11246
.

forbidding all federal’ centractors from disériminat:'ng in employment ‘because

of race, religion, color, or nationa_'l. origin, aétivist critics regarded it

noteworthy pr‘:mar'lly for its sﬂence about the rights of woren. n3 ‘ 7

Dorr further states that, "The brealctlmugn in the wall of sex

4

discrimination actually came in October of 1967 w1th the issuance by President

1

Johnson of Executive Order 11375, which an‘ended the previous nondlscr‘matlon
order to pr*o‘r*_bb**’dﬂscr;;'niﬂa‘cion’because of sex. Thus today, any educatlona..

institution holding federal contracts faces loss of 'those coentracts if 1t

1 .
practices sex L.lscr::v:nat ion in empl cy"z_,nt MOI’eOVfI’, the Order goes beyond
good intentions by recuiring 'affirmative acticn'."” '

& - ~

. - . - 5
Passage of the Civil Rights Act of 1964 o'er‘erated new hete for groups

[

seeking total diserimination relief. In as much as the Civil nguts Act

prohibited diSCI“_!'LJ‘aL_.u. by virtue of race, the most blatent form of discrimi-

nation remaining to be elimirated was that of sex. However attembts at
3 by

developing legislaticn ~rcnibiting ‘this fcrm of discrimination received
1% =)

frequent set-backs. "legislatures and courts at all levels, reflectir "g Views

held in many parts of Arerican socisty, perceived sex discriminaticn as less

onercus or lLess invidious than discrimination based upon race, color, or
5 ' B
Fala N 2 .
national origin. : e
Tre worid =F zoev= -nt a7hlzzice fas histerically been conslderal to
“h wha molale Armain, e ks Bean oRovessandoed by the Viprapian fmata -

’
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physically weak, dependent uDon the male, and abhored by\the thought of
engaging in physical ¢ompetition amongs% themselves. Consequently, until
recent years few opportunities for women to engage in sport and athl tlcs’~ave
be;n provided b& scciety. Inltlal encouragement for females to eng,;= in
oanpetitiée sport developed wjgifn the educational 1nst1tutlons of Wellesley
and Vassab. Traditicnall y, wemen's programs have focused on instruction and

subsequent participafion in the so-called lifetime sports. Instructipn usually

3
took place in the physical educaticr classes, whereas the participation phase

was accomplléhed via-a "play day" with another institution. 7This concept

-eventually cpread to the seconéary schools. On_the other hand, male partici-

> ‘-

pation in setcndary school sport ﬁas had a long history dating back to the

1800's.

.
- e
-

e

The concept of athletics and sport has often been difficult

ﬂ
people t
discernable socisztal reactions - reaction

norms. Sport and athletic norms developed as the result of soci

B}

as to what constitutad "rlrwtﬁ and "wrong" with respect to Tale
pargicigaticn in spert. The deminant theme has usually been that the
be involved in ccrpetitive sport ! i it provided him with an

demonstrate qualities of strer g*h iveness, achievement,
* »

‘ts. B
fitness, and leadership/follcwarship. On ~the other hard, the female was dis—

-

couraged frem sport participaticn-because those qualities which the male
demonstrates via sport are diametrically opposed to *huse qualities to-which

the female zhculid asoi cnsequantly, the ferpetuation of thecge

.

norms have made it oilll - Ifor the fan who wants to partici
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sport to gain support from the existing power structures. The redult of .
societal pressure on femaled participation in sport is exemplYfied by a 1971

court decisyon which denied a younghoman the right to participate ¢n a

' Connégti.cut high school crogs country team, The judge concluded t‘r‘zat,

"The present géneration of our younger male population has
not become s decadent that boys will experience a thrill
in defeating girls in a rnning contest, whether the girls

. be members of treir oyn team or an adversary team.. Athletic “
campegition kuilds character in our boys. We do not need T
that &ind of acter in our, girls, the women of tamorrow....”

Sut’the country, rules, policies, ‘and antiquated attitudes

towards spett and sport participation have been.under fire. Carol Gorden, A

Pl

president of the Associatioh for Tntercollegiate Athleties for Women, stated ©

that, "The most"positive sign of e is that people(are taking a critical

look at- the situation and are coming\to grips with th4e idea of women's

LS

' spm:"ts."8 Tn Massachusetts the Great and General Court voted passage of

Chapter )ﬁz of the T_egi?lative Acts of 1971. - Ché\pter 622 prohibits exclusicn
from any’ scl'x:o% or school program/activity based upon race, color, religicrn,
national origin, or sex. Congress, prempted by the tireless efforts of

-~

various anti-discrimination groups, formilated, croposed and enacted The Iducaticn
é

Amendments of 1972.

. In the Congressional debate which took place rrior to the enactment

of the Educational Amendments of 1972, Congresswoman Maptha Criffiths made the

foliowing statement abcut women and sports:
"If winning is not everything, as many of ny colleagues rno
doubt have informed their chiidren after an excruciating
Joss in an athletic contest, and if sports really do help
buiid charactir as well as sound mindc and Locles, then Yoo
should men have a moncpoly on owr athlevic faeilities Dol

.

resources? In my obinicn, they should not."”
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The L’*Dllcatuus of Title Tv.As Appliad to School Soort Programs ’ /
*
. The Educational Améndments of 1972, of which Title IX is a part,

¢ A
as enhacted by Congress on June 23, 13872. Title IX was wmtten eight jears
! . "t .
ter the passage of the 1964 Civil Rights Act: Title IX is different in that
it is limited to educational programs and activities. The express purpose of

Title IX is to close the gap in the laws provided to protect individuals from

P ] .

biased educational policies 0

-3

A | -
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terms. However,. "Tt is not unusval for a statute with a broad social purpose

.t P
ot tese Y
ISR CI A LA

\
to be written in general terms rather than in detailed listings of prohibitions.-
‘ |

A
Title IX is written in a fashion similar to Title VI of the 1964 Civil- Qigﬂ. s

4 J . %’
Act which prohibits racial discrimination in‘any program or activily raceivir
4 * !

Y

federal financial assxstance. . . wher

©®
=

egislative histcry is silent, primary

'
i

consideration should be given to\ef*"ef“m.at ing the purpose of the law rather

]
s s s L1
than narrowly limiting the law's application.” .
In an effort to develop bperable guidelines, DFEW has published a

",

document containing “he proresed suideline regulations for Title IX. “he

I3

general public has been requested o review the regulations, and to sutmit
3
comments as to needed revisions, additiconsy or deleatio?;s,. October 15, 1074

was the terminal date for submittance of ccrment. FoLow;,ncr that date} the

DHEW will review received material, possibly make the changes and then ;uk.it

C

LA™




the final regulations to the President for his signature. Regardless of the

fact that the guldelme regulatlons have not fomahy been adopted, 'T‘1+}o IX
is the law and compl 1ance with its specifics must be adhered to. Howevar, tO

the writér's knowledge, ro judicial decisions to date have been rendered based

“on Title IX, although several cases based on Title IX have been entered into
litigation. L "
W lg . . X A
Federal law does not presume to dictate what specg'__fic philosophy~-or -

" » 3 . »

practices an institution must follow conc sport. 'T'hls is«an educational

/‘ -

e'é!ducational policy at an institution.

./ decision-which belongs to those who fo

»

However, "Federal law does require that once a practice or philosophy is deter

mined, it be applied egually regardless of sex and that it not have a dispropor-

!

y tionate impact on one sex, 12 _ - .

’ Celeste Ulrich believes that, "There are fr:w pldces in education .
" where there has been such blater&t ée}éual dl;,scr'ifra'naticn as in depaytments c: \\

2 in the school \

physical education. the only sex-identified bedy of knowledg

curriculum ( you do not have boys' math and girls' math or mens' °
aducation has toleratad cervasive forms of saxu

=7 -

-

womens' physics), shysical

. . »
Tacilities, equipment, and personnel for - the female 3
ced as less important than those of the aale.’

inequality
always been regar

Uirich's ccmments have been uaSEd on years of expe
' £
o the participaion of wcm_n in smrml

ience In a:':rr*"*u*g to deal

with the socLe*:al norns attached t
Title TX 'ra--v*.-'- i g d hool rt pregrans via a
Title IX exerts an impact on secon ary school spo cgrans via

avenues. "The January 31 draft (Title IX regulations) pro ides that

Yoy em A .-.-.'\ r""l'r’\“‘"*"‘r‘, 1

number of
sex shall nct te the | ; ; ion in phycl ~de
: s . wmipieta 5w

< P s AT okt Ealat bt
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:
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f sex. The draft regulations provide that an canc;\al instizuslon o), 0ot

L

pr'ov1de any athletlcs separately on the basis of sex. In general, chysisen |

educatlon programs , classes and non-cowdtltlve sports would te cpen to hoth

4
'14 o
sexes and ad'nmls"m”ed on that basis," The issue cf competitive athletics,

"is tpeated differently under the draft regulatons.  First, students &'@ to
! .

- &
be provided an egqual opportunity to’ participate in campetitive athletics.

- . e . . N ' . -
- Second, there is to be no disecrimination in the selestion of sports cor levels

s &
-

of competision; equipment’and supplies are to be provided without discrimination;
‘ »

géme schedules, prafctig:e times, travel per dJ.%m allowances are to be administensd
without discm‘mination; athletic scholarships are to be awarded without sex
\ ‘ -

dlscr'm:mat ion. All prerequlsltes to comﬁe*'lt*ve sports are to be established-

.

. 1]
without sex dlqcr imination -~ ihcluding coaching and instruction, assigment of

Pp
coaches and in%tructors, crovision of locker rooms, practice and play Zacilities,
medical ard trainife facilities."

One aréa coveraed by Title I¥, in vocational schools but not in <
- ~ . . - & . ) e f . . s
secondary and elemen “ﬂy schcols is that of agdmissions. #cwever, an IngTiTUTIOR,
lI in receipt-of faderal financial assistance, can not JisCriminats afxinit ANy :
? , -
student once enroled. . ' - . .
The inequitable Tistributicn of hpdgstary allccations for oewvz' and 0 -
@, . ) 18 -
girls' athletic and physical scucaticn prograns is 21lsd p oniblzed. SO .
[ . ~ . - . hY . « ‘
com-p?.y with The Law many scheci systems-will have tosunder—ake Jra%ilc riulzlings
A9 .
of budget allccawicns In the areas of chysical educaticn pregraming anl fsoll ity
N h" .
provisicns. In ghe realm of sport, © ;et;clvn and non-cembetitive, 17 ZuElS ‘
- : "
reasonabls o ascure that some women will perticipate on what wave e
racditianatly mals wemns and vice versa for men. The writor Iosf whe osuinlor
. £ 7 B

-
Py
-
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“funities for both

”

)

that elimination of separate male and female compstiticn is

futwre difference will be the provision of equal competitive athle

men and women. H

. It is the writer

male and female students, parallel sport prograrns will be needec.

of single team programs, “the opportunity to make ﬂ{i team shouwld be <t

both sexes.

individual is not being afforded a competitive challenoe equal tc his/j

S

s position that to provide equal cppertunity I.Y

In situaticns in which the parallel t:r'og“a:r systemn exlst

~ &0 i
doubtil.

o

-(-"(\ .
Ll o

(7Y
.

In the case
tended %0
, 1f an Ny

Lnbll t"

within hls/h@ﬂ program, then ue/ she should be allowed the oppertunity to attemgt

to qualJ_Ly "or' a position on the opposite sex team.

thewriter defines’'challenge" strictly in terms of

vidual not possessing

v

For purpcses of clc**iflca*'lon

upward mobility. An indi-

the ability tc make the weam provided for his/her sex in

a parallel team program would be omrublted from seexing a positicn on the
09p051te gax's tean. /‘ C i ‘
With rescect to Ihe c_uestion of "mixed" sar'»:i'cipn':i‘:n in oontact and
| “
non-centact s;lcr'*:s, ~he writar is cF the bal ief twa" r#cardlaess of the fomm of .

the activity, &l varviciparicn shcl

sexual impllcaticn;

-t -,y\o—su/

e )

avoiding

£ [T S > a1 383 ~Ag+-a "
DioA CErmiclrarticn gualls acacich

wid be devslpped

S p—pv\-’*\‘\ﬂ‘fﬂ—- -
PO APIY SN A R

v ~
stantially —efinsd =nd Za2f2i..d should any sexual restricticn Se inselTiiti To
— —_ & ek T A b = [ - -
regulate copor unitiss for farticipeticn. In all other instancis, I'iic:s,
. :
b 2 i P I8 4 JP. - -"'?.: - - amd mria+ W O . n
regulaticny, »olicl 25, e72., should be non-sexual and must L2 &pT.lcab.2 Lo
L +

2,27 - - T - i b R
each indivizuzl desiring sarticizatisn. Ia all cases, the indivitud. <n-lo oz
pProvi ided H"‘ = an aonal "“"‘V'!"ﬁ,‘z\; 7 =~ azitFo Fop +onm g e Tori T mrdes s

~ - - A e . e amTA - LD R LTE Soat
yre F . ! v - : v
on par=izipatiin ooaotfe lzzued sfiely o The TOOLID S0O24°0 SRR -
--,,n—,-v\—" ,'-:h-:-J-i“n \ 0
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Application of Titla IX 1}0 secondgrjy sch soort will take time . .

- b

_and continued effort,. Lemoereh with patlencaf The g alities i# which the’

v . . s . . -, ~
- law is written; the lack of specific guldelmes; and, /the hasitancy of rany
' N S
g afiministrators to respond to the need for change will undoubtedly centribute

e =
to slow implementatdon. It is %he writer's‘_hﬁief that Title IX, based on
- other social legislation experience, will not be implementated in a swaft

L manner. A series of preﬂedant sattlng—— ud1¢1al decnsmns widl ‘m recuired

-«
-

- )
prior to ans(‘ observable serious mplementatlon becommg ev1dent
2

o

Vv Title IX Frcm A Legal P'erscective: A Look At Hlstorlc'Para_lels
N ;

Prior to Title I_X being. sighed into law, charges of discmf_:_:\ination in

¢ - - i . ). . ) . * . . ~
sport prograns could only be initiated und\ér the Equal Protecticn Clause of the

e
/

Fourtesnth Amendment to the Constitution or the Due Process Clause of

Cé-'v-.g_

-

Fifth Amendrent. Perhaps the most commen challenge brought under the Fourteenth

Amendrent’ has Deen Dy women who were D*‘Onlblt-’-‘*d from #articipating on male
. . ™
. = . . . e N\
teams by the rules or -egul:::ms of “an arhletic -conference cr asscelaticn. )

-
‘ N

) In most instances, there were no parallel Zgmale tears.

\\ =71 4 e yr= : IR ] LR 3
. +reatment of =211 individuals In pudlic InsTiturions.  Enal
N

studehts have successfully sued their schoels in an effort T~ g

o SR ST Y

to sport teams. In Reed v. lNebraska Scho:

’ South RBend Norronity Scho¥ Corzeraticn, ©7 and M

LN
a4

of Edhcatw. ~“the plaintiff susd their respecti

‘females would - hefallcwed the opportunity to try to make the boys' teanm. s

;.(l_-s - [l 1 .
v dinstadice the caze ”*/"WH 2ishayp z21F or o Dernd

Fag - sy = - . 4=l Fa .,..," ..,.'..‘.:
fapale teals in the s.ort 4id not exist wiinin

ERIC g s
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In each case, the defei. ant school board pleaded that the restricticnplaced

upon femalé_participaticn on a boys' team and against other male teans was
not a ruling of the school board but rather a restriction placed upcn thz
school by the association gove;ning the sport; and, that therefore,"the
prohibition not being issued by'the sc . was not the result of "state
actien" and thus was not in violation of the Equal Protection Clause of the
Fourteenth Amendment. The.Fourteenth Amendment provides that no state shall
"deny tg‘any person w1th+n its jurisdiction the equal protection of the laws."
In the Reed case, the court responded to the defendant S cawtentlon \ .

’

that the violation was not a "state action" by stating that Nebraska School

? i

Activities Association, which governs sport participation, is an organization

of which th e member schools are the base; that the schocls afe representad in

—\

the organlzation by'the r qubemntdrdent Principals, and Activity Directors;

¥

that these individuals propcse and vote upon the rules which govern the sport \

i

programs; and, vhat therefdre the rules and prohibiticns resultant frerm such an

F -
asscciation are, in fact, "state actions'. Y
g Again in the Reed case, "One justification advanced o 7 the defandants
' & 1
for the rule prohibiing girls frem playing golf with and against oys is that

2

olf. unlike =ducaticn, is a privilege, racher than a right. Even assuning
b x (=R} &
that interschool campetitdon in golf is not educational, the privilege-right

distinction is nct visible. See Granam v. Richawdscn, supra. The lssuz iz net

a

whether Debble Reed has a "”"ght" to play golf; the issue is whether she can be
treated differently frdém doys in an activity provided by the state. Her right ’

. L% _ . ; \ o
is nof the right to playpgoif. her right is the r ight to be t“ea_ad The 3202

as boys unless there is a rational basis for her heing treated diffvrzoili. 7 -
. ' ’ * .
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burden of thatr issue rests upon the state - the defendants.” '"he el

\

were br\cught to light by the court in the other cases and the decision in =ach

case was the same - in favor of the ﬁlaintii"f .

¢
T

In the Morris case wo important distinctions should be noted. First,
the Appeals Couxrt ]udge upheld the lower com:'t s mjunctlon aga._nst Lne school
board but mcdified it to apply only to non-contact spor'ts as.contact sports
were not involved in the controversy. Secondly, the judge in ruling in favor
of the appéllee n oted that, "Even if the institution does have a girls' team

a 1n any non—contact J.nterscbolastlc athletlc& activity, the female shall be
permitted to cmpe*‘e for a position on the boys' team. ‘\Ioth:mg in fhis gub-

section shall be construed to prevent or interfere with the selection of

. competing teams solely on the basis of athletic ability."

.

_From the above, it should be evident that the existence of state laws’
t
or rules and regulations of an athletic associatio?; which permit or reguire
o - i .
different twraazTment “ase’* upen sex is not considered a defense to charges

brought under thg Fourteenth Amsndrent. '"he same reascning would apzly o0

Title X, In accordanc: with th

[4t]
O
&
O
14}
C

ncept of faderal suprem-cy, the obligation
to cemply with federal law supcm\edes the obligaticn to comply with 'stats laws

or the rules ard regi:laticns of private associations..
f t
i

In the precesding cases, it should be ncted, that the court Jid not

state that tqe defendanys cou ,«! et under any <*1r<:ur"s+ar~ce., prohibit wurbers of
;-

-

n a specific activity. What the court dil state was

.

ne sex fram participating

l

t

+hat surh acticn was permissable so leng as the "different" treatment was
predicated ~n a "raticnal basis" and that +he burdan of prdving the S2Iit 28
being raticnal resied solsly upen the issuer of the prohibiticn, ool

. . .
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In Frcatiero v. Pclchar‘dson,zo Justice Brennan wrote,"...statutory

‘distinctions between séxes often have the effect of invidiously relegating the
entire class of famales to inferior legal status without regard to the actual
capabillii 2s of its individual members." At issue in the Frontiero case 1-1‘;:—re
statutory r'uI:as that "a female member of the uniformed services seeking to
obtain housing and medical benefits for her spous:e must prove his dependency
in f"act, \yzhereas no such burden 1s imposed upon male members." The sole
justification presented by the government was t)z:;i:he action was taken as a
"administrative convl—:nimce" measure. The District Court which ruled for the
defendant did so because in their view the government instituted the rule baéed '
)
on the traditional view that the male was the "bread winner" and the female the
"dependent”. The lower court ruled that +his was a reasonable assumption )to
makez and that therefora the autcmatic assumption of wife dependency was Sustified
Because 99% of service membership was male. The Supreme Court in reversing the

decision, in effect struck down tradition as being a viable defense fory ‘»:reatin&

+

.

one sex differently from the other. The Supreme Court establighed that laws

A

ccually to all and that each case must be determined based upcn its

individual merits.

&

Oft-times in spert, rules have been established prohibiting partici-
i bl =
pation in ¢ertain activities by ferales, usually in contact sports, &gcause of \

potential health and safety hazards. Again, the courts have rendered decisions

skl

on cases which have implications to this topic. Griggs v. Duke Power Co.™™ was

g / - . -
"an action challenging the respondent's requirement of a high schocl dipicma or
passing of intelligsnce tests as a cornditicon of employment in or transier 0

D Fn

jobs at-thz plant." The action was brought under Title VII of the Civil Rights

4




Act of 1964. The court declared' that the requirements were not unlawful
simply because a disproportionate number of Negroes were rendered ineligible
for pramotion, transfer, or em‘ployment,"but that it was unlawful unless the

requirerents could be shown to be job related.

/
‘ The case of Rosenfeld v. Southern Pacific Co. 22 involved the plaintiff

/

charging the defendant with disc:r*imi.na‘cion solely based upon sex. The defendant
canpany established what they felj: were '"bona fide occup‘}ational qualificatricns”
for a position thus exempting females from consideration for appointment. The
plaintiff charged that, the defendant's actions were in violation of Title VII
i

of the Civil Rights Acts of 1964. The defendant justified their restriction of
these job ooz;orttmities for men for two reasons: "(1) the arduous nature of
t‘ne work-related activity renders wemen physically unsuited for the jobs, (2)
appointing a woman to the position would result in a violation of California
wlabor' laws and regulaticns which limit hours of work for women and restrict the
weight they are permitted to lift."

In formulating a decision cn the case, the court tock into censider
the Equal Employment CPpertunities Ccminissicq's guidalines construing the ""scna
fide occupational i ®empTion naErrewl In doing so it

the state law was hoi flict wi ‘S d by Title YII.

i+s findings in favor of the plaintiff, the court sustainec the

: » ’ .
ise of Title'VII, the wisdom of which i not in

question here,.is that wom s on an equal footing with men...

[

Equality,of footing is sblished only if employees othemlse entitled to the

positicn, whether —ale C & ccluded only upon a shcwing o‘f irdividual

incapacity... This aicne accoras witn the Congressional purpose te)allicnate
A .
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subjective assumptions and traditional stereotyped conceptions regardirg

the physical ability of women to do particular work." 9

Through Rosenfeld it was established that the safety of emplcyees
(male or female) could be assured by consideration of t.heir‘ individual capecities,
or in the words of Griggs, by "measur(ing) the person for the job and not the

person in the abstract." Via this case it was established that rules are

/
prohibited which though clearly safeguard the health of scme women, impose a

limit upon women who might not halve need of protection, and which fail to protect
men who do. .
Each of these cases, Griggs and Rosenfeld, have implications for
those involved in sport administration. Rules adopted to prohibit participaticn
in a sport activity must be germane to the ‘activity, must not be based upon
traditjonal stereotypes, and when adopted for health and safety reasons st
be applied for the protection of all with each individual being evaluated not
by class but on his/her own .
Throughout this paper, mention has been given to the fact that in
numerous instances the language used in Title X of the Educaticn Amandments
of 1972 has Seen identical To That used in the Civil Rights Acts of 1354, <he
only difference zeing that one is 1 to sax and the otier to race.
The writer takes ‘u.e poswire that for significant implemen
Title IX to take place, a series of precedent setting judicial decizic
be necessary. It is the writer's predicticon that the judicial
Title IX will closely achere to the already recorded racial discrimir

-n

decisions. The Supreue Jourt has
£ .

o - - - I . 4 3 - . 2 - fod - . - . . »
racial and s=wcual discriminatiin as eviaenced IJY 1SS compents found in Trmontien

[ P o P s atsaaliata Rl L] -’-',-C‘,‘!,Vu-_-:
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" . .Our statute books generally become laden with gross,
. stereotyped distinctions between the sexes and, indeed,
throughout much of the 19th century the position of wemen
in our. society was, in many respects, comparable to that of
blacks under the pre-Civil War slave codes. Neither slaves
nor women could hold office, serve on juries, or bring sult &
in their own names, and married women traditionally were cenied
the legal capacity to hold or convey property or to serve as
legal guardians of their own children...and although blacks
were guaranteed the right to vote in 1870, wamen were denied
that right--which is itself preservative of other basic civil
and political rights--until adoption of the Nineteenth
Amendment half a century later.”

State enforced sexual/discrimination is virtually identical to racial

i

discrimination in at least three significant ways:23
N 1(1) each reflects a group stereotype based on imputed -
I characteristics which, if not purely imaginary, are nonetneiess

inapplicable to many individual members of the group; (2) each
provides governmental endorsement for the opinion privately

held by members of a dominant group that, cdue to the supposed
existence of these characteristics, each member of the sub-
ordinate group is inherently inferior; and (3) proceeding fronm
the assumption that the stereotypes are accurate, each attempis-
to confirm and perpetuate the existence of the supposed charzcter-
istics by reguiring every citizen to conform to a varisty cf
rules, all of which reflect the belief that one group ig in

fact inferior to ancther."

As the basis for classification, sex and race share three important
. ey 24
similarities: .
i large, members of the subordinate group are readily
23 (2) membership in the 'infericr' gretp is initially
an

nal; an® (3) once acquired, thismembership can not de
i

"(1) by
identifi
nonvolitin
renounced.

an
ab

+

At this point, a review of the major racial discrimination judicial

decisions is in order. The first decisicn usually associated with racial dis-

.. . . 25 . .. . - s -
erimination is that of Plessy v. Furguson. This case, decided in 1896, involved

The

not an educaticnal issue but rather one of transportaticn accommodations.

Supreme Cowrt ruled, "That separate facilities did nct violate the squal
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protection clause so long as the separate facilities were equal." An =i

decision concerning educaticn of Negro students was handed down in Mas:(::wSe_.Ls
|
in which the court ugheld the principle of "separate but equal". The Pcborts
“ A

. ~ L N . . ’ . 4 . - -
v. The Cify of Bosten <decisicn was rendered in 1849. The plaintii., 2 minir

\

Qf the Megro race, sued the city for damages because she was campelled to attend
an all "colored" school. The court found in favor of the defendc.nt thus
:upport ing the "separate but equal" c,octrme\as it applles to education.

The Equal Protection Clause of the Fourteenth Amendment was breught

to bear in the Sweatt v. Painter27 case. Swea‘t‘t'::\,' a Negro, applied for admission
\

to the University of Texas Law School. The Univeréi\ty faced with the necessity

of acceptirg a MNegro, decided to create a new school for blacks at which point

the plaintiff initiated suit. The court in listening to the arguments granted

that the new school would certainly be ssparate but would be unequal to the

existifg white schocl in terms cof facilities, faculty and staff, .and prestige.

iy

Supreme

23 fer the plaintiff. A similar case heard by th

Court in the sams year as Sweatt (1250) was that of Malaurin v, Cklarcma

Laurin, an Oklahcma Negro, appiied for adnission o Tne

Doctor of Tducaticn program. CKlahorma law provided for Negros o attand wWhite

colleges put reguired that'instructicn "shall be given...upon a segrezatad
7Q

[T

basis.' Thus, althcugh admittad to the school, he was campletely sepregatad.

The court ruled for “clalmin and statad that "he must receive the same reatn:n

s \ - : 30 . C s
at the hards of the s+ats as students of other races." Chief Justice /inson,

in writing - his opinicn, stated in part:

.
ety =l
A Vs
ralnel 1232l 2
represenis, U
.
attarpting To i
Nmmmpe. , Rrr Aafia
.
) B
-~ /
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Those who will came under his giidance and influence must be
directly affected by the education he received. Their own
education will necessarily suffer to the extent that his
training is unequal to that of his classmates. State-imposed -
restrictions which produce such inequalities cannot be sustained." "~

The historical case of Brown v. Board of Educaticn of Tocska,

was decided by the Supreme Court in 1954%. This case consisted of a combination
of cases from Kansas, South Carolina, Virginia, and Delaware. Although having
evolved from different premised facts and different local conditions, a ccmmon
legal question justified their béing considered together in a consolidated
opinion. In each of the caées, a minor; of the Negro race sought admission to
their carlmmity' school on a nor-segregatasd basis. fn each instance, e};cept
Delaware, the federal district court denied relief to the plaintiff on grounds
of the "separate but equal" doctrine anniounced by the Supreme Cougt in Plessy
v. F\_gg@ Following arguments the court ruled for the plaintiff and in doing
sc stated that,

"ihen we come to the question presented: Does segregation of
children in the public schocls solely on the basis of race,

even though the physical facilities and other "tangible" factors-
may be equal, deprive the children of the minority group of
equal educatiocnal opportunities? Ve believe that it does. "<

The court also noted that,

"Segregation of whites and colored children in rublic schools
has a detrimental e facrt upen the cclored children. The
impact is greater when it has the sanction of the law; for
the policy of separating the races is usually interpreted as
denoting the infariority of the liegro group. A sense of
inferiority affscts the metivation of a child to learn.’
Segregation with the sancticn of law, therefore has the
tendency to (retard) the educational and mental develogment
of Negro children and to deprive them of scme of the berefits.
they would receive in a racial(ly) integrated school svstem." "

The court thus ccncluded that, "in +he field of edwcation ths

doctrine of "separate but equal" has no place. Separate educaticnal fzcilities

ERIC -
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are inherently unequal. Therefcre, we hold that the pla aintiffs and cther

similarly situated for whcm the actions have been brought are, by reason of

{u

the segregation compliant of , deprived of the equal protection of the 1S
guaranteed by the fourteenth Amencment. This dispositicn makes unnecessary
any discussion whether such segregation also violates the Du. Process Clause of
the Fourteenth Anendment. n35

Having reviewed thé preceeding cases the writer is of the opinicn
that in each instance the racial inference could be removed and substituted for
with a sexual inference and in each instance the case nor the ultimate dec;ision
would be subject tc any substantial change. '

The ramificaticns of the Brovn decision were s_.gnlf‘.c:ant "Bgcause
of the pervasive and deep impact of the first Brown ¢ecisicn, the Suprcme
Court delayed granting specific relief and invited the U.S. Attorney General

and thn Attcrneys Ceneral of all the States to submit theﬂ“ views Teg azcw \E

the cowrt order. In this second opinion, (Brown v. Board of Educaz-on of

tad

o) '
Topeka, ¥ansas) heard in 1855, +he Court remanded the cases to the court s

ur

originally involved, Chief Justice Warren, writing for the Cowrt, indicated

that censideration could be given to the "public interest”, as well as 1o the

"personal interest of the pl amq_::s in adnission to public scheols as sccn as
practicable cn & nondiscriminatory basis." - The lower courts were directed o

frame remedies - in a now famous phrase - "with ail deliberate spaed" that

' . . - 37 '

would permit desegregation cf the schools.” |

Could not Title IX be forced into follewing the same route as that

of Brewm if a supstantial number of individuais and instii:utiunb i led Ut

concerning the zducaticnal and sccial prod plems which might be creat EE TR

pci e AE L afe s Sapand do fmalamans Tisla TV In ite fyll conmovt? T

4
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+he possibility exists as precedent for such action has previously Leen

established. The fact of the matter is that, two years followirg adopticn

not a single case, t¢ the writer's knowledge, has been decided basad uicn
Title IX nor have any federal monies been refused or discontirued as the result

of Title IX violations. In effect, for all practical purposes, T*’tle: o s
not being enforced. |

In the writer's opinion, the implementation of Title IX within the
secondary school sport programs will be achieved at a more af'ce.Leﬂated t,ace
than that evidenced of the racial segregation/discr'iﬂdnation mandates issued
by the Congress and state and federal courts. The writer holds this pesition
because of a beliaf; that via the racial social legislaticn, the country, and
its citizens, have generally beccme aware of the damages resultant frem dis-
crimination and will activel§ work tcuards its suppression in accordance with
the mandates cf *he law; that political and educational leaders are _oiTiciently
aware of the parailels existing between sexual/racial issues and the prelizz-
1 decisicns concerning the issues; and, that h=
implementaticn of Title IX within secondary scrccl sport programs +1ill not
require singls sex sport Teams tut to the contrary will enccurage "serarita
but equal' sgert pragrams eucepting for the provisicn that individuzlisz vho zan
not be afforced cemoztition squal to their ability within their cwn sport
srogram be permittad to try out for a positicn cn the other gax's tear, ~uviding

that such an opportunity represents upward mebil ity with respect ©o

O
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